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 I.
Introduction
Head of the Competition Authority

Lindita Milo (Lati), Ph.D. 
The role of competition authorities on the protection and the well-functioning of market mechanisms is becoming increasingly more important in the conditions of a global economy, because of the very importance of the implementation of market rules for the consumers, the businesses and the economy in general.  Furthermore, the global crisis, among other things has accentuated the need for a greater role to be played by the monitoring and regulatory authorities.

Under this viewpoint, the Competition Authority notes that during the year 2008 has achieved a higher, more advanced level of performance, and this fact is evidenced by a more realistic understanding of the functioning of the Competition Authority by the business community, the central and the local government institutions, the written and electronic media, as well as by the general public.  This fact is further stressed by the higher number of complaints filed by businesses with the Competition Authority; the institutional support provided by the latter with information and the assesment of the normative acts; the real-time coverage by the media of many of the issues addressed by the Competition Authority, as well as the support provide by the general public during the investigations where the Competition Authority had engaged in.  In addition, the Progress Report for Albania, issued by the European Commission observes that the Competition Authority is on the right track.   
Experience up-to-date has shown that the efficiency in the implementation of the Competition Law and Policy is strictly connected with several factors, which had been also part of the main work objectives set by the Competition Authority for the year 2008.  Furthermore, the support provided by the Parliament of Albania and the other central government institutions has made possible to achieve a more sustainable and broader resonance of the activity of the Competition Authority.   
The core activity of the Competition Authority has focused on the market monitoring, and the prohibition of anti-competition agreements, probibited agreements and the abuse of dominant position in the market, the controlling of the concentrations and the sale-purchase of the shares between companies.  The approaches adopted by the Competition Authority in its efforts to implement the Law on the protection of competition in the market are based on the best practice and recommendations of the international counterpart institutions. 

One of the main challenges in our work are the improvement of investigation instruments and the taking into consideration of the level of reliability of the financial information.  In this context, the functioning of the Competition Authority is integrated with the functioning of the information system.  Therefore, the close cooperation with all the institutions that produce, or process economic information is considered as being fundamental to our ability to implement the competition law.  In particular, the consolidation of the National Registration Center and the completion of the database that this institution shall make available, constitutes a very important factor to the increase of the effectiveness of the market monitoring and the efficiency of interventions into the market by the competition monitoring institution.   

The fine tuning of the legal and normative instruments, through the progressive inclusion of the experience gathered in the course of the implementation of the law, and their approximation with the competition rights and best practice of the European Community has constituted another aspect of the consolidation of the Competition Authority.  This process has not been considered as an aim in itself, but part of the communication strategy and the enhancing of advocacy and the promotion of the culture of competition by involving the market actors.  By taking into consideration this development stage of the legal framework, the Competition Commission decided the proclaim the 3rd of March as the National Day of Competition – a date that corresponds with the date of the first decision made by the Competition Commission after its creation as a public and independent institution.

The realization of the integration process was not considered as being merely an obligation to be fulfilled, but as an objective of becoming an integral part of the international community, through the application of investigation methodologies and techniques that are at par with those applied by counterpart institutions, as was observed during the meetings organized with the Regional OECD, the International Competition Network (ICN), TAIEX Programme, etc.
II.
Main aspects of the work for the implementation of Competition Law and the National Policy on Competition
The year 2008 was very rich in experience for the Competition Authority, in the course of its efforts to implement the Law No. 9121, dated 28.07.2003, titled “On the Protection of Competition” (amended by Law No. 9499, dated 03.04.2006), as well as the National Policy on Competition.  Furthermore, during the past year, the Competition Authority has worked to implement the resolution adopted by the Albanian Parliament on 05.05.2008 “On the assessment of the activity of the Competition Authority during the year 2007 and the commitments made”.

The activity of the Competition Authority has been focused on producing evidence on, and the prohibition of the anti-competition agreements, the abuse of dominant position in the market, and the controlling of the concentrations realized in the Albanian market.  Also, another priority was the enhancing of advocacy and the promotion of the culture of competition, by involving the actors and the factors that have an impact in the development and functioning of the market economy mechanisms.  The experience gained in this direction of our work, has enabled us to improve the secondary legislation and to realize the process of the assessment and the drafting of potential amendments to the Law No. 9121, “On the Protection of Competition”.   
Below are described the most important investigations undertaken by the Competition Authority, in the course of its work for the implementation of the Competition Law and Policy during the year 2008: 

The general investigation in the energy sector started by the end of 2007, and concerned one of the sectors that has a direct impact in the economy and the consumer.  The objective of this investigation undertaken by the Competition Authority was the evidencing of the level of competition in the market in order to increase the market efficiency and generate more benefits and options for the consumers.  The general investigation comprised three submarkets:  the electrical energy, the hydrocarbons market and the gas-petrol.  After the completion of the general investigation, in the month of March  the Competition Commission started the consulting process with all the interested parties regarding the draft-report of the general investigation concerning the electrical energy submarket.  

On the basis of the report submitted by the Secretariat of the Competition Authority “On the general investigation in the energy sector- the section concerning the electrical energy”, and after the consulting sessions with the interested parties, to include the Ministry of Economy, Trade and Energy, the Regulatory Entity for Energy, the Albanian Energy Corporation, and the Operator of the Transmission System, the Competition Commission adopted a decision that included several recommendations for the further liberalization and the increase of competition in the electrical energy submarket.  

The recommendations made by the Competition Commission were addressed to the Ministry of Economy, Trade and Energy, the Regulatory Entity for Electrical Energy, the Operator of Distribution System and the Operator of the Transmission System, and require the undertaking of the necessary measures to ensure a functional market, such that it can offer sufficient products and better services, and at the lowest possible price for the consumers.     

Upon conclusion of the general investigation on the energy sector, on March 2008 the Competition Commission decided to launch an in-depth investigation procedure in the hydrocarbons market, with focus on the operators with significant market power in the wholesale market of hydrocarbons.  The report prepared by the Secretariat of the Competition Authority on the in-depth investigation in the hydrocarbons market, demonstrates that the undertakings under investigation have adopted coordination practices by determining, either directly or indirectly the sale prices.  Such practices are in breach of the Article 4 of the Law No. 9121, dated 28.07.2003, titled “On the Protection of Competition”. 
On 26 December 2008, in compliance with the procedure and the Article 39 of the Law “On the Protection of Competition”, the Competition Commission organized hearing sessions, which were attended by two out of six undertakings under investigation.  Upon their own request, three other companies were heard during the month of January 2009.  One of the undertakings under investigation declined to establish any contact with the Competition Authority.  After the conclusion of the hearing sessions and the consulting procedure regarding the claims of the parties involved, the Commission, during the months following this process, shall issue a decision in regard to the investigation.      
In the course of the process of the in-depth investigation in the hydrocarbons market, the Competition Authority has taken into consideration not only the behaviour of the undertakings operating in the wholesale market of hydrocarbons, but also the impact of the normative acts that regulate the functioning of this market.  After the review of the “Report on the Evaluation of the impact of the legal and normative acts that regulate the hydrocarbons market (the relevant market)”, and the compliant filed by the Association of Hydrocarbon Companies, noted that the Decision No. 1110, dated 30.07.2008, titled “On the quality of fuels produced through the refining of domestic crude oil”, ”adopted by the Council of Ministers, implies restrictions on competition because of the application of unequal trade conditions between the undertakings that operate in the relevant market.  For these reasons, the Competition Commission decided the recommend to the Council of Ministers the abolishment of its Decision No. 1110, dated 30.07.2008, with the argumentation that such decision imposes restriction of competition between the                                       undertakings operating in the market.  

In implementing its mission as defined under the Law “On the Protection of Competition”, the Competition Authority launched in February 2008 a preliminary investigation for potential restrictions of competition in the wheat import market and the flower production for preparation of ordinary bread.  The investigation was triggered by a public concern, expressed through the media broadcasts.  The investigation aimed at bringing evidence on the existence of potential, short-term speculations taking place as a result of the concentration and the integration at different levels of several undertakings operating in the relevant market.  As a result of the preliminary investigation, the Secretariat of the Competition Authority reached the conclusion that the market presented elements of restriction of competition that were in violation of Law No. 9121, dated 28.07.2003, titled “On the Protection of Competition” , and for these reasons, the Competition Commission decided to launch an in-depth investigation procedure on the undertakings that engage in importing wheat and flower production activities.  The in-depth investigation procedure carried out by the Secretariat of the Competition Authority are expected to be completed within February 2009.  Upon completion of the proceedings, the Commission shall invite in hearing sessions the interested parties, and upon conclusion of such sessions shall make the relevant decisions.  

Furthermore, during the year 2008, the Competition Authority conducted investigations in the electronic communications market, in order to monitor the behaviour of the operators with significant market power, and in particular the behaviour of the fixed-line telephony operator, Albtelecom, after its privatization.  The monitoring of this market by the Competition Authority was set off on the basis of several complaints made by alternative operators of fixed-line telephony, which claimed that Albtelecom sh.a., Albanian Mobile Telecommunications sh.a. (AMC) and Vodafone Albania sh.a. companies were abusing with their dominant position in that market.  Based on the monitoring report, in the month of April 2008 the Competition Commission decided to recommend the Telecommunications Regulatory Entity (today called the Authority of Electronic and Mail Communications (AEMC)) to complete the legal framework regarding the transiting of the international phone communications; the approval of a standard license for all the operators in the market of electronic communications and that are engaged in the transiting of the international phone communications; as well as the regulation of the licensing of operators for the provision of alternative services.                                                                                          
In addition, the Competition Authority decided to launch a preliminary investigation with the objective to monitor the behaviour of the operators with significant market power and investigate whether they were abusing with dominant market position.  At the conclusion of the investigation in December 2008, the Competition Commission adopted a decision where were included several measures for the protection of competition in the market of transiting and interconnection in electronic communications.  The measures included in the decision require that the undertakings operating in the electronic communications market should not undertake any unilateral action or an action that is not foreseen by the interconnection agreements and that is in violation of Law No. 9121, dated 28.07.2003, titled “On the Protection of Competition” without prior notification of such actions to the other parties involved.  Based on the aforementioned decision, Albtelecom sh.a. was directed to undertake, within the defined timeframe, measures for the unification of all the interconnection agreements with the other operators, as well as to cancel all those payments done by the other operators such that were not foreseen by the bilateral agreements.  Through the same decision, the Competition Commission decided to close the investigation on the operators Albanian Mobile Telecommunications sh.a. (AMC), Vodafone Albania sh.a. and Albtelecom sh.a., because, as resulted from the investigation, there were not observed any behaviour in the market leading to restrictions of competition of the type of prohibited agreement, or abuse of dominant market position. 
In compliance with the National Policy on Competition and the resolution adopted by the Parliament of Albania, during the year 2008, the Competition Authority was engaged in the monitoring of the banking market with the objective of the assessment of the level of competition in this very important sector of our economy.  At the conclusion of the monitoring process, the Commission decided to launch investigation proceedings in the primary and secondary market of treasury bonds.

The up-to-date experience of the Competition Authority has shown that the real efficiency of the decisions made by the Competition Commission is also subject to the performance of the other public institutions, such as the justice authorities, or the agency dealing with the collection of fines.  As was presented in the Annual Report 2007, the continuation of investigations and the subsequent decision-making by the Commission in the insurance market was suspended by a decision adopted by the Tirana District Court in spring of 2007.  The Commission appealed that decision to the Court of Appeal of Tirana District, which abrogated the decision of the Tirana District Court and thus lifted the suspension imposed on the investigation in the insurance market.  Immediately after the decision of the Court of Appeal was made effective, the Competition Authority reopened the investigations in the insurance market.  Based on the report drafted by the Secretariat of the Competition Authority on the investigation, the Competition Commission decided to conclude the investigation procedure in the Green Card market, because it did not evidence any violation of Law No. 9121, dated 28.07.2003, titled “On the Protection of Competition”.  At the same time, the Commission decided to determine the steps to undertake an in-depth investigation in the insurance market in relation to the market of obligatory insurance towards third parties for motorized vehicles (TPL).  The Commission                                                                  has already made a decision on that regard.     
In that report, the Competition Authority presented the confirmation from the Tirana District Court, which by rejecting the lawsuit application made by Albanian Mobile Telecommunications sh.a., confirmed the decision of the Competition Commission regarding the abuse of dominant position in the market by and Vodafone Albania sh.a. , both of which were found to abuse of dominant market position and for that reason were imposed fines.       
During the year 2008,  the Competition Commission has adopted 13 decisions that                                                      regard the control of concentrations realized through the buying and selling of shares of various undertakings.  The year 2008 not only was the year when the number of concentrations authorized by the Competition Commission, as well as the spectrum of sectors where these concentrations took place had increased, but also it was the year when the procedures for the control of the concentrations showed an improvement.  The financial market, the retail market, the construction sector, the mobile telecommunications market, the processing and trading of hydrocarbons market, etc., are all markets where the control of the respective undertakings has changed and therefore they have been carefully screened by the Competition Authority.

In compliance with the resolution adopted by the Albanian Parliament on 05.05.2008, titled “On the assessment of the activity of the Competition Authority during the year 2007”, the Competition Authority has undertaken the iniciative to review the dispositions of Law No. 9121, dated 28.07.2003, titled “On the Protection of Competition”, (amended by Law No. 9499, dated 03.04.2006), with the objective to attention to further approximate its dispositions with EU legislation and best practice, as well as to reflect the findings of the experience gained during the period of the implementation of this law.  The process of the assessment of the existing law and the drafting of the essential amendments to it has been carried out by the experts of the Competition Authority, and assisted by expertise provided by the German Technical Cooperation (GTZ).          

The Competition Authority has paid special attention to the completion and improvement of the secondary legislation, with the objective of enhancing the effectiveness in the implementation of the Competition Law.  In this context, in April of 2008, the Competition Commission adopted the Guideline “On the determination of relevant market”, which clarifies the fundamental concepts applied in the definition of the market (the limitations of competition, the substitutability on the demand side, the substitutability on the supply side, the potential competition), and the manner of the determination of the relevant market in practice.  Also, the Competition Commission has approved, through the adoption of decisions, the Regulation On the Procedure of Concentration of Undertakings; the Guideline on the Form of Notification; the Internal Regulation for the Prevention of Conflict of Interest in the Exercise of Public Functions                                                                                       by the Competition Authority, all of which are part of the secondary legislation.          

In compliance with the competence conferred by Article 82 of Law “On the Protection of Competition”, the Competition Authority has reviewed and assessed various normative acts in effect, and is continuing to assess other normative acts.  More specifically, the Competition Authority has expressed its opinion on the normative acts that have impacted particular aspects of the energy, telecommunications, pharmaceutical markets, the radio and television transmissions, as well as the industrial ownership, the customs code and tax procedures, etc. 

To raise awareness among the market actors on the role and the impact of competition in the sustainability of growth and the well-being of the consumers, during 2008 was considered as being an important aspect of the activity of the Competition Authority.  The activities supporting the promotion of advocacy and a culture of competition included the organization  of roundtables with the business community in the main districts of the country, with the assistance provided by the GTZ.  In cooperation with the chambers of trade and commerce of Tirana, Durres, Shkoder, Elbasan, Korce, Vlore and Sarande was achieved the establishment of bilateral communication to ensure the knowledge and the implementation of the Law “On the Protection of Competition” by the business community, as well as the achievement of a direct perception on the problematic being faced by the business in its efforts to endure a fair play between the market players.

The implementation of the Competition Law and National Policy requires a multifaceted activity carried on by the Secretariat and the Commission of the Competition Authority.  It involves an intermingling of the promotion of competition culture and advocacy, practical action against anti-competition practices, the follow-up with the adopted decisions, until their implementation is achieved, the consolidation of secondary legislation, and most importantly, the consolidation of the administrative capacities of the institution of the protection of competition.                 
III.
Organizational structure and functioning of the Competition Authority
The structure of the Competition Authority was approved through Decision No. 12, dated 12.05.2008 of the Albanian Parliament.  As is shown in the organizational chart enclosed to this report, the organizational structure is composed of two parts:  The Competition Commission and the Secretariat of the Competition Authority.       
Below is presented in greater detail the structure of the Competition Authority.

III.1.
The Competition Commission    
The Competition Commission is mandated by the Parliament of Albania.  At present it is composed of four members, out of five that are foreseen by the Law No. 9121, dated 28.07.2003, titled “On the Protection of Competition” (amended by Law No. 9499, dated 03.04.2006).  The multi-faceted activity of the Commission is expressed in the structure and reflected in the content of the thirty decisions it adopted in the course of the past year, and which shall be presented in detail in the following chapters of this report.  The vision of the Competition Commission is fully compliant with the implementation of the mission of the Competition Authority, which is established by the Law for the protection of competition in the market.  Objectivity, professionalism and transparency were the main characteristics of the work and decisionmaking of the Commission during the year 2008.
III.2.
The Secretariat
The Secretariat of the Competition Authority is the structure that is conferred by law to perform market monitoring and analyses, in support of the investigation procedures.  The Secretariat is composed of three departments and the analyses sector.  The Secretariat monitors market conditions, performs administrative investigations and prepares the related reports that are presented to the Competition Commission, which is the decisionmaking body.  In addition, the Secretariat represents the Competition Commission before the courts.  The employees of the Secretariat enjoy the status of the civil servants.                                     
III.2.1.
The Market Monitoring Department   
The Market Monitoring Department is in charge with the process of monitoring, the supervision of the behaviour of the operators in the market, and the conditions of the functioning and development of market mechanisms, in compliance with the Law “On the Protection of Competition” and the National Policy on Competition.  This department is composed of three sectors, and they are: the sector of abuse of dominant position, the Anti-cartel sector, and the sector of concentrations. 
III.2.2.
The Juridical and Procedures Department
The Juridical and Procedures Department is in charge of the legal argumentation of the reports of the activity of the Secretariat, prepares drafts of regulatory acts in support of the Law No. 9121, dated 28.07.2003 “On the Protection of Competition” and represents the Authority in courts, when lawsuits are filed by third parties affected by the Authority’s decisions.  The department is organized in two sectors: the Legislation and Procedure Approximation Sector, which main task is the approximation of the secondary legislation with the European Union legislation, and the follow-up with the obligations of the Competition Authority stemming from the Stabilisation and Association Agreement, as they are defined in the National Plan for the Implementation of the Stabilisation and Association Agreement; and the Juridical Affairs Sector, which main task is to represent the Authority in courts, when lawsuits are filed by third parties in relation to the Authority’s                                                                                 decrees.         
III.2.3.
The Internal Services Department
The Internal Services Department is the supporting structure of the Competition Authority in relation with the fulfillment of its mission.  This administrative unit realizes the human resources management in compliance with the dispositions and procedures of Law No. 8549, dated 11.11.1999, titled “The Status of Civil Servant”, develops programs for the staff capacity development through trainings that are organized through the cooperation with all the potential actors, such as the OECD, the International Competition Network, the Regional Centre for Competition /OECD, the Training Institute of Public Administration, the University of Tirana, etc.  Another aspect of the activity of this department is the coverage of all the financial activity of the Authority, and has full responsibility for the administration of the allocated budget funds, in compliance with the effective legislation in Albania for the management of the State budget.

III.2.4.
The Market Research and Analysis Sector
Based on Decision No. 96, dated 30.04.2007, “On the approval of the organizational structure of the Competition Authority”, the mission of this sector is the study of the conditions and the performance of economic analyses of the various market structures.  Its main task is the prima facie identification of anti-competitive practices in such markets, in accordance with the Law No. 9121, dated 28.7.2003 “On the Protection of Competition”, as well as the related bylaws.  

Through the periodic collection of information, the data evaluation and the analyses performed by this sector under the form of market studies, it is aimed at acquiring a general understanding of the market, and the information provided by this sector assists the other sectors and departments of the Competition Authority in the further investigation of anti-competition elements.

Despite the assignment of the employees to specific sectors or departments, the                                                                   characteristic of the work within the Competition Authority is the group work.  Therefore, in every investigation case, the work groups include experts that pertain to different sectors or departments.

IV.
Market monitoring and supervision
In the preceding chapters were described, in a summarized way, the main directions of the activity of the Competition Authority and its organizational structure.  In the this chapter are presented, in a detailed way, the activities performed by each unit of the organizational structure of the Competition Authority, in fulfilling their mission to implement the Law “On the Protection of Competition” and the National Policy on Competition.                          
IV.1
 General investigation in the energy sector    
Following up with one of the objectives presented in the annual report of the past year, the Competition Authority has carried on a general investigation in the energy sector.   The objective of this general investigation undertaken by the Competition Authority was the evidencing of the level of competition in the market in order to increase the market efficiency and to generate more benefits and options for the consumers.                                           
Because of the specifics of the operation and the different degree of the liberalization in the electrical energy and hydrocarbons markets, the report on the general investigation in the energy sector is divided into two parts, which are:  the electrical energy and hydrocarbons.

The year 2008 was the year of important structural changes in the electrical energy market, because took place a division based on the main functions, into distinct administrative units for the production, transmission and distribution of electrical energy. 

Since this is a regulated market, in the course of its investigations, the the Competition Authority has cooperated with the Regulatory Entity for Electrical Energy and the Ministry of Economy, Trade and Energy.  A particular attention was paid to obtaining opinions on the draft report on the general investigation – first part-electrical energy.  Prior to be finalized, the draft report was sent for comments in several institutions, such as the Ministry of Economy, Trade and Energy, the Regulatory Entity for Electrical Energy, as well as the market operators, the Albanian Energy Corporation, and the Operator of the Transmission System, the Operator of Distribution System and the Association of Independent Electrical Energy Producers.  In addition, the draft of this report was posted on the webpage of the Competition Authority to be made available for public consultation.                    
In order to ensure transparency during the decisionmaking process and the implementation of the procedures, on 15 September 2008, the Competition Commission invited in a consulting session all the interested parties.  The session was attended by the representatives of the Ministry of Economy, Trade and Energy, the Regulatory Entity for Electrical Energy, the Albanian Energy Corporation, and the Operator of the Transmission System.  The views expressed by the participants were taken into consideration during the decisionmaking process.                
After the drafting of the report and the holding of the consulting session, the Competition Commission adopted Decision No. 90, “On some recommendations for the liberalization and enhancement of competition in the electrical energy sector”.  The decision included several recommendations for a realistic liberalization of the market, and the creation of multiple options for the choice of the electrical energy supply source, initially for the non-tariff customers, and later also for the clients and consummers that are under a system of tariffs.  That can be achieved tgrough the licensing of market brokers, the application in a balanced and indiscriminate way of a tariff  aproval process for the trading of electrical energy, such that the tariffs be oriented towards an weighted average cost of the energy supply, by considering both the imported and produced energy average costs.  In addition, the recommendations included the monitoring of the bulk suppliers and the ,  the Operator of Distribution System in order that those undertake all the necessary measures to satisfy the obligations of the sale and purchase contracts entered with the small-scale producers.  In addition, the Operator of the Transmission System and the Operator of Distribution System were recommended that in any case, they should ensure access to the network for all the consumers, in compliance with the rules of conduct for the operators with significant market power.                  

The Association of Independent Electrical Energy Producers has filed with the Competition Authority a compliant, according to which, the Regulatory Entity for Electrical Energy was applying two different tariffs for the private producers of energy.  Besides the Albanian Energy Corporation sh.a., in the production market operate ten private operators that are licended by the Regulatory Entity for Energy for the production of electrical energy through the exploitation on hydroenergy sources at a power up to 10 MW.  The quantity of the electrical energy produced and sold by the private producers of energy, through the Albanian Energy Corporation sh.a., is very small and almost irrelevant if compared to the quantity produced by the the Albanian Energy Corporation sh.a. itself.

In compliance with the execution of its functions, the Regulatory Entity for Energy has adopted two decisions regarding the methodology for the determination of the sale price for electrical energy produced by hydropower stations with a power up to 10 MW.  They are, respectively, Decision No. 5, dated 26.1.2007 through which the sale price for electrical energy produced by the existing  hydropower stations with an installed power up to 10 MW is calculated on a cost basis, and Decision No. 24, dated 11.04.2007 through which the sale price for electrical energy produced by the new hydropower stations, with installed power up to 10 MW is calculated on the basis of imported energy price.

Through Decision No. 72, dated 19.02.2008, the Competition Commission recommended to the Regulatory Entity for Electrical Energy the invalidation and the subsequent unification of the two methodologies for the determination of the sale price for electrical energy produced by hydropower stations with a power up to 10 MW, both for the new and existing ones that shall be given in concession, by thus eliminating the unequal and unfavourable conditions, which were facing the operators.                                                    
IV.2
Abuse of dominant position 
Based on the Law “On Protection of Competition”, one of the objectives of the Competition Authority is the prevention and prohibition of abuse of dominant position in the market.  Compliant with the European legislation and practice, the Law “On Protection of Competition” while prohibits abuse of dominant position, yet recognizes dominant position in itself.                 
IV.2.1.
Preliminary investigation in the telecommunications market 
As was presented in the 2007 Annual Report, several alternative operators, which exercised their activity in the rura and urban areas, had filed complaints with the Competition Authority .  Such complaints addressed the problems concerning the signing and the implementation of the interconnection agreements, mainly between Albtelekom sh.a. and the alternative operators.

Upon the intervention of the Competition Commission and in cooperation with the Telecommunications Regulatory Entity (today called the Authority of Electronic and Mail Communications (AEMC)) was realized the signing of the preliminary interconnection agreement with the operator “Nisatel”.  This agreement was meant to constitute the standard for the interconnection agreements to be signed between Albtelekom sh.a. and all the alternative operators licensed for the provision of fixed-line telephony services in the urban and rural areas.                                     
Even during the year 2008, the alternative operators and their association filed several complaints with the Competition Authority regarding the behaviour of Operators with Significant Market Power, i.e. Albtelecom sh.a., Albanian Mobile Telecommunications sh.a. (AMC) and Vodafone Albania sh.a.  During the phase of the monitoring, the Competition Authority conducted several hearing sessions with all the interested parties, in order to search for ecidence for eventual restrictions of competition in the market as a result of the behaviour of the operators with significant market power, and/or as a resut of the implementation of any legal and normative acts in effect.  Upon the conlcusion of the monitoring phase, the Competition Commission adopted Decision No. 77, dated 11.04.2008, through which recommended to the Telecommunications Regulatory Entity (today called the Authority of Electronic and Mail Communications (AEMC)) to complete the legal framework regarding the transiting of the international phone communications; the regulation of the licensing of operators for the provision of alternative services, such as VOIP.                                                  
In addition, the Competition Authority decided to launch a preliminary investigation with the objective to investigate whether the operators with significant market power were abusing with dominant market position, in compliance with Article 9 of Law No. 9121, dated 28.07.2003, titled “On the Protection of Competition”.  Upon the conclusion of the investigation in December 2008, the Competition Commission adopted a decision where were included several measures for the protection of competition in the market of transiting and interconnection in electronic communications.  The measures included in the decision required that (i) the undertakings operating in the electronic communications market,  should not engage in any unilateral action or an action that is not foreseen by the interconnection agreements and that is in violation of Law No. 9121, dated 28.07.2003, titled “On the Protection of Competition” without prior notification of such actions to the other parties involved; (ii) that the operators Albtelecom sh.a. and Hermes Comunications should unify the interconnection agreement within a one-month period;  (iii) Albtelecom sh.a. was directed to to return, within a three-month period, all those payments done by the other operators, either being deposited in the form of unconditioned guarantees, or  such that were not foreseen in the bilateral agreements.  Albtelecom sh.a. was required to notify the Competition Commission on the fulfillment of all these obligations within the deadlines as defined in the decision.                         
Through the same decision, the Competition Commission closed the investigation on the telecommunications market, regarding the operators Albtelecom sh.a., Albanian Mobile Telecommunications sh.a. (AMC), Vodafone Albania sh.a. regarding their behaviour in the market for the transitioning and interconnection of international phone calls.                        
The Competition Authority shall keep under continuous monitoring the electronic communications market to detect any kind of behaviour by the undertakings such that it may restrict free and effective competition.

IV.2.2.
 Preliminary investigation in the treasury bonds market
During the year 2008, the Competition Authority realized the monitoring of the banking sector to see whether there were restrictions of competition as a result of the behavior of one or more banks operating in the market.  At the conclusion of the monitoring conducted in the Primary Market of Treasury bonds by the Research and Analysis Sector, the Secretary General of the Competition Authority decided to continue the investigation procedures in the Primary Market of Treasury bonds. 
Also, in the secondary market is noted the phenomenon of asymmetric information.  Following up with the procedures, and in accordance with the Law "On protection of competition" the Competition Commission ruled on careful observation of anti-competition practices that can be verified in the behavior of operators in the relevant market.
IV.3. Prohibited agreements
The second important pillar of the Law “On protection of competition” concerns the prohibition of all agreements, either open or reserved, and / or coordinated practices, which have as their object and the direct or indirect fixing of prices, and the sharing of markets and / or the sources of supply.  These kinds of prohibited agreements to create inefficiency in the use of economic resources and shift the economic welfarefrom the consumers to the participants in the agreement.
The Competition Authority has performed monitorings, analyses and investigations, with the aim of finding agreements or coordinated practices between the operators in some markets, which are the following:

IV.3.1.
In-depth investigation in the hydrocarbons market 
At the conclusion of the investigation conducted in the energy sector, the section of hydrocarbons, the Secretariat of the Competition Authority has noticed that the concentration in the wholesale market is high and there is a vertical integration.  The price behavior in this market does not correspond to the behavior of prices in international supply markets.  The market can be characterized by a limited competition caused by operators with significant power in the relevant market.
Based on the aforementioned report, through Decision No. 74, dated 11.03.2008, the Competition Commission has opened the in-depth investigation procedure in the hydrocarbons market regarding the operators with significant market power.  The investigation was intended to prove of the existence of anti-competitive practices in this important market to the Albanian economy and consumers.  After the implementation of the in-depth investigation procedure, the Secretariat of the Competition Authority presented the report of the in-depth investigation, which indicated the existence of a coordinated behaviour between the undertakings with significant market power in the wholesale market for three main products of hydrocarbons.

In accordance with Article 39 of the Law "On protection of competition" the Competition Commission has  organized hearings by giving parties the right to consult with the relevant records and submit their claims, both  in writing and  verbally.  Hearings began on December 26 and continued during the month of January. Currently, the Secretariat is preparing the documentation and shall present its arguments before the Competition Commission in March 2009.
In the course of the process of the in-depth investigation in the hydrocarbons market, and in support of conducting a more objective analysis of all the factors that impact the functioning of the market, the Competition Authority has taken into consideration not only the behaviour of the undertakings operating in the wholesale market of hydrocarbons, but also the impact of the normative acts that regulate the functioning of this market.  During the month of December, the Association of Hydrocarbon Companies filed a compliant with the Competition Authority with regard to the Decision No. 1110, dated 30.07.2008, ”adopted by the Council of Ministers.  Concerns related to that decision were raised also during the hearing sessions with the undertakings operating in market of the trading of hydrocarbons.

After the review of the “Report on the Evaluation of the impact of the legal and normative acts that regulate the hydrocarbons market (the relevant market)”, and the compliant filed by the Association of Hydrocarbon Companies, noted that the Decision No. 1110, dated 30.07.2008, titled “On the quality of fuels produced through the refining of domestic crude oil”, ”adopted by the Council of Ministers, implies restrictions on competition in the market of Diesel product, because of the application of unequal trade conditions between the undertakings that operate in the relevant market.  For these reasons, the Competition Commission decided the recommend to the Council of Ministers the abolishment of its Decision No. 1110, dated 30.07.2008, titled “On the quality of fuels produced through the refining of domestic crude oil”, with the argumentation that such decision imposes restriction of competition between the undertakings operating in the market.                           
IV.3.2.
In-depth investigation in the wheat import and the flower production markets
At the beginning of February 2008, the media notified on the increase of the price of massive bread, an increase that was expected to stay in place in the following time period.  The Competition Authority, on the basis of findings resulting from the monitoring process in the relevant markets of wheat, flower and bread, and in compliance with Article 42, paragraph 1, of Law No. 9121, dated 28.07.2003, titled “On the Protection of Competition”, decided to launch a preliminary investigation in the wheat import and the flower production markets. 

Based on the report presented by the Secretariat of the Competition Authority on the preliminary investigation, the Competition Commission adopted Decision No. 88, dated 02.10.2008, through which decided to launch an in-depth investigation procedure regarding the undertakings operating in the wheat import and the flower production markets for the  period January 2005 -31 August 2008.  The in-depth investigation procedures implemented by the Secretariat of the Competition Authority are expected to be concluded within February 2009.  In the course of the investigation, the Competition Commission shall invite in hearing sessions the interested parties, and upon conclusion of such sessions shall make the relevant decisions.          

IV.3.3.
 Exclusion of agreements from prohibition  

Pursuant to Law No. 9121, dated 28.07.2003, titled “On the Protection of Competition”, the Competition Authority is entitled to grant authorizations for exclusion of agreements from prohibition in cases of favorizing economic efficiency.  The agreement must be such that it contributes to the improvement of production, and/or distribution, the promotion of technical and economic progress, and the fair distribution of benefits.  So, these are all criteria that lead to exclusion from prohibition, but, at the same time, the agreement should not create the conditions such that allow the parties to it to eliminate                                                                          competition in relation to the core part of the relevant product.

During the year 2008, the Competition Authority received a request for for exclusion from prohibition of the agreement entered between American Express Limited (AMEX) and Alpha Bank A.E.  The report presented by the Secretariat of the Competition Authority concluded that the implementation of that agreement would produce a positive impact in the market, through the improvement of the customer service and further development of payment methods.  The market of debit and credit cards in Albania is at the first steps of development, and the introduction of American Express card is expected to increase the competition in the market.

The notification on the exclusion of agreements from prohibition has become public, in order to obtain the opinion of the potentially affected third parties.  Based on the report presented by the Secretariat, and under the circumstances when no opinion was presented, the Competition Commission, through Decision No. 81, dated 10.06.2008, decided to exclude from the prohibition as foreseen in Article 4 of Law No. 9121, dated 28.07.2003, titled “On the Protection of Competition”, the Licencing Agreement  “American Express, Independent Agreement”, entered between American Express Limited (AMEX) and Alpha Bank A.E. on 14 August 2007.             
IV.4. Control of concentrations
The third pillar of the Law "On protection of competition" is the control of concentrations and acquisition of shares that have as consequence the change of control.  During the year 2008, the control of concentrations has occupied an important place in the efforts to implement the legal and regulatory framework on competition, aiming at preventing the creation or strengthening of a dominant position in the market as a result of the concentrations.

The increase of the culture of competition, in accordance with the law for the protection of competition is reflected in the increasing number of cases reported and authorized by the Competition Commission, about 16, which regard structural changes in the financial market, divided, respectively in banking and insurance markets , as well as the construction market, telecommunications market, the hydrocarbons and trading market, retail trading of food products, trading of vehicles market, etc..                         
One other feature that is recorded during the procedures for the control of concentrations is the strengthening and the expansion of pre-notification contacts, the increased transparency of the parties during the  consultations with the Competition Authority, in situations that involve the realization of a concentration.  In this regard, the Competition Authority has been working on amending the existing bylaws, by preparing a comprehensive package that includes regulations, guidelines, forms etc.                                 
It should be emphasized that the control of concentrations is based on the principle of compulsory notification of concentrations before they take effect.  But this does not exclude the opening of the procedure to control the concentration at the initiative of the Competition Authority itself.  In this context, the Competition Authority has reviewed two cases launched at its own initiative and regarding concentration realized in the market.
During the year 2008, the Competition Authority has reviewed the seven cases of notified concentrations that do not meet all the quantitative criteria of the Law "On protection of competition" (the threshold of the annual turnover realized by the parties participating in a concerntration transaction), or the realized transaction did not bring out changes on quality control, in the meaning of the Law.
IV.4.1.
 Authorization of concentrations in the financial sector
Through decision No. 70, dated 11.1.2008, the Competition Commission authorized the concentration realized through the transaction of sale and purchase of 25.4% of the shareholders capital and the voting rights Credins sh.a. Bank by two foreign companies, Dutch and Swiss, respectively, (BFSE Holding BV and SIFEM). 

Through decision No. 71, dated 29.01.2008, the Competition Commission authorized the concentration realized through the purchase of 45.62% of the shares of Sigal sh.a. by the Austrian company Uniqa International sh.a.  This is the second concentration realized in the insurance market, following the acquisition of control over Sigma sh.a. by a Dutch company, and represents a positive development in the Albanian market.

IV.4.2.
Authorization of concentrations in the construction sector     
Through decision No. 75, dated 21.03.2008, the Competition Commission authorized the concentration realized through the purchase of the controlling package of 51% of the shares os Trema Engineering 2 shpk by the Austrian company Strabag SE.  The concentration causes no restriction on competition in the national construction market, both in the horizontal and vertical levels, because the parties operate in distinct geographic markets. This transaction is expected to increase competition, and increase quality, on the basis of European standards. 
Through decision No.78, dated 25.04.2008, the Competition Commission authorized the concentration realized through the transaction of sale and purchase of 65% of the shares of Alba Cement Italia shpk company by the Greek company Antea Cement sha. This transaction will bring development to the cement production and distribution market, because, as it is anticipated that company that acquired the control is building up a new factory for the production of cement, with a capacity that will not only meet domestic demands but also export.                          
IV.4.3.
 Authorization of concentrations in the retail market   
Through decision No. 84, dated 14.07.2008, the Competition Commission authorized the concentration realized through the acquisition of full control over the company Euromax by two foreign companies (Serbian and Dutch).

The Law "On Protection of Competition” applies not only to the actors present in the Albanian market, whose activities, either directly or indirectly disrupt balances of competition in the market, but also to those companies that operate outside the Albanian market, but the consequences of their operations are felt in this market.  In this context, the Decision No. 85, dated 29.07.2008, adopted by the Competition Commission, authorized the concentration realized through the merger of American companies producing chocolate, chewing-gums and sugar products, i.e. Wrigley Company and Mars Incorporated.
IV.4.4.
Authorization of concentrations in the market of refinement and trading of hydrocarbons:

Through decision No. 91, dated 26.10.2008, the Competition Commission authorized the concentration realized through the acquisition of 85% of the controlling package in ARMO ShA company, owned 100% by the state, by the consortium Anika Mercuria Refinery Associated Oil sh.a.(AMRA)

In the meaning of Law No. 9121, dated 28.07.2003 “On Protection of Competition”, specifically Articles 10-12 and Chapter III of the Control of Concentrations, the Competition Authority has evaluated the impact that this concentration may have in the market, from the standpoint of eventual creation or strengthening of dominant position of the undertakings in the market.  There are no directly affected markets between AMRA sh.a. and ARMO sh.a. because, before the concentration AMRA sh.a. was not operating in the Albanian market.  However, indirectly we may consider that their markets are affected, because one of the shareholders, which is the administrator of AMRA sh.a. owns a company that operates in the market of hydrocarbures.

However, if we take into consideration the market shares of ARMO sh.a. and Taçi Oil International, controlled by the same person, and calculate the concentration index HHI, results that the scale of market concentration after the concentration increases, but still remains a moderately concentrated market, without surpassing the threshold of a very concentrated market.
The Competition Commission decided to authorize the transaction and required from the participating parties that, in case of change of the ownership title over the shares of AMRA, between the shareholders and/or third parties, they should address the Competition Authority for an assesment, prior to concluding the transaction.
IV.4.5.  Authorization of concentrations in the mobile telephony market   
Through decision No. 87, dated 22.09.2008, the Competition Commission                                                      authorized the concentration realized through the acquisition of indirect control over the company AMC sh.a, by  Deutsche Telekom AG in Hellenic Telecommunication Organization SA (OTE).  This transaction, that realizes the achievement of the influencing control of the strategic operator Deutsche Telekom in OTE, through the change is the management policy, development of technology and innovation, has an indirect impact in Albania with regard to the mobile telephony market, where OTE is indirectly operating in the domestic market of mobile telephony through its control over the main branch, Cosmote, at the Albanian Mobile Telecommunications sha.
IV.4.6.
 Authorization of concentrations in the new vehicle sales market
Through decision No. 97, dated 18.12.2008, the Competition Commission authorized the concentration realized through the acquisition of indirect control over the company Porsche Albania Shpk, a branch of Porche AG company, by Wolksvagen.  Porsche Holding Albania shpk operates in the market of import and sale of vehicles of Porsche trademark, and other trademarks such as:  Audi, Seat, Skoda, and wolksvagen LCV (vehicles for transportation of goods).  While Wolksvagen is active in the vehicles sales market indiirectly, through its branch in Italy, from which the Albanian Company Classic shpk, imports and sells vehicles of WV trademark.

V.
Juridical and European integration aspects
In the implementation of the Competition Law, the Competition Authority reacts towards anti-competitive practices, which are presented in detail in the previous chapter, but the realization of this function can not be successful without taking into consideration the legal aspects and legislation that is applied in the Albanian market.  Also, the implementation of the decisions requires that they are professionally defended before the organs of justice, in cases of lawsuits, and this function is mainly accomplished by lawyers, with the participation economists.  However, the realization of an effective action requires the existence and effective implementation of secondary legislation on competition.
V.1
 Assesment of legislation 
During the year 2008, the Competition Authority has conducted assessments of normative acts in accordance with obligations stemming from Article 69 of Law No. 9121, dated 28.07.2003 "On the Protection of Competition", and by Law No. 9511, titled "On the Ratification of the intermediate agreement”.  In this context, the competition institution has given his contribution to assessing the degree of deflection and / or restriction of competition, stemming from legal and sublegal acts, for which has been required the assesment by the Competition Authority, and also in the cases when the Authority, on it own initiative, has determined deflection or obstruction of competition in various normative acts.
The Competition Authority has addressed the relevant state institutions and structures with the request that, for any act (which potentially could have an impact on the functioning of the market, or that affects the elements of competition) they should approach the Competition Authority for performing its assesment.  In this way, can be realized an ex-ante intervention by Authority, which would impact the better observation of the rules of the game on the market, ensuring a free and effective competition.
The Competition Authority has assessed the degree of restriction and / or prevention of competition by the draft normative acts, and is specifically pronounced with regard to the following:

· Draft law “On electronic communications”, submitted for review and assesment by the Ministry of Public Works, Transport and Telecommunications; 

· Draft law “On Duties Procedures”, addressed to the Parliament of the Republic of Albania; 

· Draft decision of the Council of Ministers, No. 205, dated 13. 04. 1999 On Implementation Dispositions of the Customs Code”; 

· Draft law “On industrial property”, the General Directorate of Trademarks and Patents; 

· Draft law “On radio-television transmissions in the Republic of Albania”, addressed to the Parliament of the Republic of Albania; 

· Draft law “On some additions and amendments to Law No. 9323, dated 25.11.2004 “On medicines and pharmaceutical services”, (as amended);

· Draft decision “On the approval of the regulation for the organization and functioning of the Import Quantities Definition Commission”, the Ministry of Economy, Trade and Energy.           

The Competition Authority, for reasons of general interest and in accordance with the law, has made assessments and recommendations for some sectors of the regulated economy, which are presented in more detail in the previous chapter.  The assessment of the legislation is not an aim in itself, but a necessity for a more effective use of national resources, because the direct beneficiaries are the business community and the consumer.
V.2.
Judicial cases of competition
So far there is still no formal decision made by any court that has annuled any decisions of the Competition Commission, or the Cometition Authority, in general.  During this year, the Competition Authority has continued protection of the Decisions of the Competition Commission in the three steps of the judiciary and specifically in the Judicial District Court of Tirana, Tirana Court of Appeal and then the recourse before the High Court.
During the year 2008, at the conclusion of In-depth investigation in the market of concrete production in Tirana region, three undertakings that exert activities in this market, filed petitionary requests with the Tirana District Court concerning Decision No. 66, dated 18.12.2007 of the Competition Commission, demanding its invalidation.  Tirana District Court decided to reject two of the petitionary requests filed by the undertakings.  These companies have appealed at the Tirana Court of Appeal the decisions made by Tirana District Court and are currently awaiting the development of judicial proceedings.  Regarding the third petitionary request the Tirana District Court has decided to close the case.

The company ProCredit Holding AG opened a lawsuit against the Competition Authority concerning its Decision No.63, dated 03.12.2007 “On imposing a fine on ProCredit Holding AG company”.  Tirana District Court ruled on leaving the aforementioned decision in effect.  At present, ProCredit Holding AG has filed a petitionary request with the Tirana Court of Appeal and we are awaiting further developments on this matter.

The insurance companies pened a lawsuit against the Competition Authority concerning its Decision No. 50, dated 21.03.2007 “On imposing fines on insurance companies that operate in the compulsory insurance market for the product Border Police”.  Tirana District Court ruled on leaving the aforementioned decision in effect.  At present, the insurance companies has filed a petitionary request with the Tirana Court of Appeal and we are awaiting further developments on this matter.

The companies Albanian Mobile Communication sh.a. and dhe Vodafone sh.a. filed a petitionary request with Tirana District Court asking the invalidation of Decision No. 59, dated 09.11.2007 “On abuse of dominant position in the mobile telephony market by The companies Albanian Mobile Communication sh.a. and dhe Vodafone sh.a.”.  On   19.01.2009, Tirana District Court rejected the request of Albanian Mobile Communication sh.a.  as unfounded in law and lacking evidence.  The request presented by Vodafone Albania sh.a. is still in process at the Tirana District Court.

The company Albanian Mobile Communication sh.a. presented a petitionary request before Tirana District Court concerning Decision No.7, dated 07.05.2008 of the Secretary General of the Competition Authority “On the launching of a preliminary investigation to verify whether there is abuse of dominant position by Albtelecom sh.a., Vodafone Albania sh.a, Albanian Mobile Communications sh.a.” through which required its invalidation.  At present, the case is closed.

During the year 2008, Tirana Court of Appeal has treated four judicial cases, as follows:

The company Çalik Seker Konsorsiyum Yatirim A.S. required the invalidation of the Decision No. 38, dated 16.05.2006 “On imposing of a fine on Çalik Seker Konsorsiyum Yatirim A.S” adopted by the Competition Commission.  Regarding this case, the Tirana Court of Appeal decided to leave in effect the decision made by Tirana District Court, which had ruled on the rejection of the petitionary request filed by Çalik Seker Konsorsiyum Yatirim A.S. as lacking evidence and not based in law.  The company has made recourse to the High Court regarding this case and we are expecting the developments in this regard.      

As was reported in 2007, Tirana District Court had suspended the work of the Competition Commission for the continuation of further investigations in the insurance market.  The Competition Authority had appealed this decision at Tirana Court of Appeal.  Tirana Court of Appeal decided the close the case as unfounded in law and evidence, thus leaving in effect the decision of the Competition Commission, and the removal of the measure decided by Tirana District Court.  This decision opened the way to the Competition Authority to continue further investigations in connection with this market.
Albania Mobile Communication sh.a. has requested the invalidation of the Decision No. 26, dated 02.12.2005 “On the obtaining of data”, and Decision No. 27, dated 12.12.2005 “On imposition of fine at the amount of 1% of the annual turnover of the year 2004”, both adopted by the Competition Commission.  The Tirana Court of Appeal decided the revocation of the decision made by the District Court of Tirana and returned the case for rejudgement.  The Competition Authority has made recourse to the High Court and we are expecting the developments in this regard.      

The company Albania Mobile Communication sh.a has requested the declaration as null and void of the Decision No. 21, dated 11.10.2005, adopted by the Competition Commission.  Tirana Court of Appeal decided to close the case.
V.3.
Approximation of legislation
The review and improvement of the legal framework in the field of competition has always been a priority in the activity of the Competition Authority during the year 2008.  The fundamental issues in the legislation in the field of competition have consisted in the following:

-Firstly, the amendment of the existing law with a view for a better approximation with the european legislation and the completion of the legal framework in a way that it would reflect the 5-year activity of the Competition Authority;      

-Secondly, the drafting of a complete, supportive legal framework, with the necessary bylaws for the detailed addressing of all the procedures and the modalities for the functioning of the institution.

The Competition Authority has considered as a very important element the approximation of the Albanian legal framework in the field of competition with the European legal framework.  This approximation is needed not only in the context of the commitments of our country for the implementation of the Stabilization and Association Agreement with the European Union, but also to adapt the rules and requirements with the development needs of the market.  In the drafting of secondary legislation are taken into consideration and analyzed the best practices of countries in the region and beyond, and are implemented standards set by the counterpart competition authorities of the European countries.
The Competition Authority has exercised its functions in support of the achievement of free and effective competition in the market in compliance with the Law No. 9121, dated 28.07.2003, titled “On the Protection of Competition”, the Interim Agreement, the Stabilisation and Association Agreement, the National Plan for the Implementation of the Stabilisation and Association Agreement, the National Policy on Competition and all the legal framework that regulates the functioning of a public institution.

In the course of implementing Articles 37 and 38 of the Interim Agreement, and Articles 70 and 71 the Stabilisation and Association Agreement, and with the objective of protecting free and effective competition in the market, the Competition Authority has intervened with measures in the cases when competition was limited, restricted or hampered.  In this context, the Competition Authority has taken the initiative to revise Law No. 9121, dated 28.07.2003, titled “On the Protection of Competition”, with the objective of approximating it with the EU legislation and that of the EU member countries., and in order to create a necessary basis that would enable the drafting of a comprehensive and complete set of sub-legal acts in support of its implementation.  The amendment of the organic law on competition is expected to bring it full approximation with the EU legislation, as well as to reflect the almost five year work experience of the Competition Authority in our country.  For these purposes, with the support of GTZ, was made possible the visit of one international expert in the field of competition, who assisted on the assesment of the legislation and the identification of those dispositions that are to be ammended.  He made specific proposals for these amendments, which shall be presented to the Parliament of Albania.

The Competition Authority has continued to keep as priority the drafting of secondary legislation in the field of competition.  The Competition Commission adopted a package of juridical acts that regulate and clarify the controlling procedures regarding concentrations.  In that package are incuded: The new regulation “On the implementation of the procedures for the concentration of undertakings”, the Guideline “On the form of notification of the concentration”, and the respective annexes I and II, the Simplified Form for the Notification of the Concentration, and the Complete Form for the Notification of the Concentration.  The package has been prepared and adopted based on the obligations defined in the National Plan for the Implementation of the Stabilisation and Association Agreement, and based on the European legislation concerning the control of concentrations and the best practices of the European Union member countries.  The package reflects the to date experience gathered by the Competition Authority in this field.  During the drating process were consulted the following documents:  Regulation of the European Commission No. 139/2004, dated 20.01.2004, titled “On the control of concentrations between the undertakings”;  Regulation of the European Commission No. 802/2004, dated 07.04.2004 “On the implementation of the Regulation of the European Commission No. 139/2004, “On the control of concentrations between the undertakings””.  The package is explanatory and aims to improve and facilitate the procedures to follow when undertakings are reporting a concentration to the Competition Authority.  This legislation package brings novelty such as: consultation before the announcement of the concentration, giving the opportunity to consult the Authority in case of possible concentrations; advice to participating parties.

The Competition Authority has adopted the “Guideline on the definition of relevant market“, which aims at explaining the notion of the relevant market, divided into the relevant product market and the relevant geographical market, as well as to explain the methods, criteria and procedures for the definition of the relevant market.  The definition of the market is the first step in analyzing the cases of competition and aims to show how the concepts of the relevant product market and the relevant geographic market should be applied, in order to strengthen competition.  The guidline is based on the Notification of the European Commission No. 97/C372/03 and analyzes the basic concepts for determining the market, such as: competition restrictions; substitutability on the demand side; substitutability on the supply side; potential competition; the process of determining the relevant market in practice, the manner of calculating the market share of the operators active in this market, the relevant tests, etc..
The Competition Authority is in the process of the amendment of the Regulation “On fines and leniency”, based on the EU Guideline “On the methodology for determination of fines”, Article 23/2/a of Regulation No. 1/2003 (2006/C 210/02), and the Notification of the Commission “On immunity from fines and reduction of fines in the cases of prohibited agreements” (2006/C 298/11).  The main objective of the amendment of this regulation is the implementation of a clear methodology for the calculation of fines and in line with the european standards, and the identification of the cases when a subject enjoys immunityu from fines.  Furthermore, a particular attention was paid to the cooperation with the market actors, as a decisive factor in the detection of prohibited agreements or coordinated behaviour.

The Competition Authority is in the process of drafting of the Regulation “On agreements of minor importance“ (De Minimis), which is expected to approximate the “Notification of the European Commission nn agreements of minor importance that do not cause substantial limitation of competition, according to Article 81(1) of the foundation Treaty of the European Community (de minimis)” ( C 368, 22/12/2001).  This regulation is important because it determines when an agreement is not considered as prohibited agreement and does not bring consequences of restriction of  competition in the market and consequently is not prohibited by law.  Both the size of the Albanian market and the prevalence of micro-enterprises underscore the need for implementation of such a regulation.

The Competition Authority is in the process of drafting of the Guidelines “On the horizontal agreements” and “On the vertical agreements”,  in accordance with the European Commission's "Guideline on the assessment of implementation of Article 81 of the Treaty on the horizontal agreements” (2001/C 3/02)  and the Guidelines on vertical agreements (C 291 , 13/10/2000 ).  This package aims to clarify the manner of the assessment of an agreement or coordinated practice, which is concluded between the undertakings, which exert their activity at the same market level in the or at different levels of the same market.
Also, it is in the process of drafting the guideline “On the evaluation of non-horizontal concentrations " and the guideline "On the evaluation of horizontal concentrations", in accordance with the European Commission's "Guideline on the assessment of non-horizontal concentrations based on the European Council’s regulation for the control of concentrations between undertakings" and "Guideline on the assessment of horizontal concentration based on the European Council’s regulation for the control of concentrations”.  These guidelines are expected to clarify how the Authority assesses a concentration, in cases where participating companies are active in different relevant markets.
The Competition Authority is in the process of discussion of the draft-regulation “On investigation procedures followed by the Competition Authority in implementing the the Law No. 9121, dated 28.07.2003, titled “On the Protection of Competition”.  The regulation is expected to approximate the dispositions of EU legislation, such as EU Regulation 1/2003, dated 16 December 2002, titled “On the implementation of competition rules according to Articles 81 and 82 of the EU Treaty”, EU Regulation 773/2004, dated 7 April 2004, titled  “On the procedures adoperated by the Commission for the implementation of Articles 81 and 82 of the EU Treaty”,  Notification by the Commission for the addressing of compliants in accordance with Articles 81 and 82 of the Treaty,  Notification by the Commission for the rules of accessing the Commission’s documentation in cases addressed under Articles 81 and 82 of the EU Treaty, Article 53, 54 and 57 of the EEA Agreement and the Regulation of the European Commission No. 139/2004, etc.  The main purpose of this regulation is the clarification of the procedures and of the administrative and organizational aspects of the investigation processes carried on by the Competition Authority.

During the Albania-EU meeting held in Brussels in December 2008 was discussed and was deemed the work conducted by the Competition Authority with regard to the investigative procedures followed by the Competition Authority in important sectors of the Albanian economy, the process of approximating the legislation in areas of competition, culture of competition and awareness of the programs followed by the Competition Authority and achievements in these areas, the official publications of the institution, etc.
Through progress reports submitted on a monthly, quarterly and yearly basis to the Ministry of Integration, Competition Authority has reported on the performance and achievement of the commitments undertaken in the implementation of the Stabilisation and the Association Agreement, and the observance of deadlines and specific obligations.  The Progress Report of the European Commission for Albania
 comments about the good work conducted by the Competition Authority not only in the context of the investigative procedures, but also in terms of advokacy of competition, the legal framework, relations with third parties, etc.
The relation of the Competition Authority,with the Ministry of Integration has been                                                     continuously in function of the fulfillment of the obligations of the Competition Authority,, in the famework of the National Plan for the Implementation of the Stabilisation and Association Agreement and the obligations for the approximation of legislation with EU standards.  All the changes in the legal framework taking place during the year 2008 have reflected, to a great extent, the requirements of the European legislation in the field of competition.

VI.
Culture of competition and advocacy
In the course of its activity for the implementation of the Law on Competition and the National Policy on Competition, the Competition Authority continued to hold as indispensable the enhancing of advocacy and the instituting of a culture of competition.  For this reason, one of the priorities of the Competition Authority for the year 2008, which was also articulated in the resolution adopted by the Albanian Parliament on 05.05. 2008 “On the assessment of the activity of the Competition Authority during the year 2007”, was the promotion of culture of competition and advocacy.
The core of the work during the year 2008 regarding advocacy and the institution of a culture of competition were focused on the following:

1. Achieving full transparency of the proceedings of the Competition Authority and providing for a more formalized organization of the hearing sessions, to include participation of the parties under investigation and all the other interested parties involved in financial transactions and concentrations.  The transparency of the decisionmaking of the Competition Authority was realized and improved through the real-time publication of its decisions and news regarding her activities of market monitoring and investigations [on the webpage], and the consultations with the other actors (state institutions) prior to making the recommendations.  Furthermore, the transparency was realized through the participation in public debates in the media, which has also contributed to enhance a culture of competition in Albania.

2. During the year 2008, the Competition Authority has been active in informing the various groups of interest, to include businesses, consumers, media, on the role and importance of the implementation of Competition Law and policies.  This objective was realized through the organization of workshops, meetings with business groups, and meetings with the national chambers of commerce and industry.

3. A further increase of transparency with the general public, has positively                                               impacted the effectiveness of the work and interventions of the Competition Authority in the market.  Many media have stressed the importance of the Competition Authority and have provided their assesment on the work performed by the Authority in the field of competition.  Due to the broad thematic addressed by the Competition Authority, the competition issues have increasingly drawn the attention of the written and electronic media, which also find real-time information on our webpage.

4. Improvement of work for the information of the business community and the general public on the legislation in the field of competition, through the enhancement of the cooperation with market operators and with the media, the latter being considered as an important factor in the fulfillment of the public information objective.
VII.
Cooperation with other institutions, regulatory entities and international organizations

The Competition Authority considers the relationship with the central and local institutions, and in particular, with regulatory bodies as an important aspect of her work, and in accordance with the legal requirements.  The cooperation aims at establishing close working relations between the Competition Authority and the relevant institutions with the objective to protect free and effective competition in the market.  The cooperation includes exchange of information and expertise, increase of transparency, capacity strengthening through joint trainings, creation of joint working groups on specific issues, etc.                          
In considering the importance of cooperation with institutions of central and local administration and business representatives, the Competition Authority formalized such relations through signing several  memoranda of understanding.  Thus, during 2008 the Competition Authority signed memoranda of understanding with the Albanian Copyright Office, the Tirana Chamber of Commerce and Industry, etc..  These memoranda serve to enhance the level of cooperation and information exchange during the investigation proceedings undertaken by the Competition Authority.

In support of building a more direct communication with the business community and the other market actors, were organized several roundtables in Tirana, Durres, Shkoder, Elbasan, Vlore, Sarande and Korce, on the theme “For a more competitive market”.  These roundtables were organized in cooperation with the chambers of trade and commerce and were attended by representatives of the respective chambers of trade and commerce, the business community, the legal studios, representatives of local administration, etc.  The meetings aimed at raising the awareness of the business and the public on the legal dispositions on competition, on the activity of the Competition Authority, on the National Policy on Competition, the fine leniency program applied by the Competition Authority for the undertakings that cooperate with the Authority in the cases of prohibited agreements, etc..  In addition, the roundtables helped the achievement of a direct perception on the problematic being faced by the businesses.

The Competition Authority has been active in promoting its international relations through establishing relations with counterpart institutions and the active participation in different international events.

The market dynamics itself, as well as its existing and potential problematics are a motivating factor to foster cooperation with the international institutions, in the context of the protection of free and effective competition in the market.   In this context, the Competition Authority has intensified the contacts and the sharing of experience with its counterparts and has ensured a frequent participation of its staff in the activities organized by the international institutions.  The international cooperation becomes even                                                                          more important because of the need to implement the European directives and the implementation of the Stabilisation and Association Agreement.

Since the Competition Authority is a member of the International Competition Network (ICN), it was made possible the participation of the representatives of the Competition Authority in the various activities organized by this network, concerning the issues of competition.  The objective of becoming a member of the International Competition Network, as well as the building up of the cooperation with the same is the sharing of expertise with the competition authoritiues in other countries, and the unification of the competition standards and regulations.         

The relations with donors continue to be a supporting factor, very important for the realization of the strategic projects of the Competition Authority, to include the institutional strengthening and capacity building within the institution.  It is worth noting in particular the cooperation with the GTZ, which is one of the partners of the Competition Authority and through which support was made possible the organization of a series of workshops in various regions of Albania, and the visits by national and international experts, who assist the staff of the Competition Authority, in different investigation processes, or in drafting of legislation, as well as the support for publishing documents of the Competition Authority, etc.

Furthermore, another reference being considered by the Competition Authority is the TAIEX Program.  Through applications, the Competition Authority has benefited from visits of experts and the organization of workshops with international experts.  Staff members of the Competition Authority have participated in intensive training courses, conferences, seminars, and workshops, organized by the OECD, the International Competition Network, counterpart instiutions in Europe and the United States, and broader, by GTZ, ITAP, UNCTAD, etc.  Through these activities was made possible to share the experience and to discuss the concrete cases investigated by our institutions, for the protection of free and effective market competition.

VIII.
Realization of the budget of the Competition Authority
During the year 2008, the Competition Authority has observed carefully the requirements of Law No. 9645, dated 27.11.2006 “On State budget of year 2007”, concerning the use of budgetary funds allocated to the Authority.

The management of material and monetary values is considered as an important aspect of our activity, and we has complied with all the legal and normative acts in effect regarding the use of budgetary funds.  The activities of the Finance Sector concern financial operations, as well as the management of budgetary expenses and investments, which are related to the activity of the institution.  The Finance Sector has provided data on the financial activity and has determined and monitored the realization of the expenses, the income, and increase of the r institutions’ asset value.  Overall, the work performed by this sector has impacted positively the achievement of the objectives and tasks of the competition institution.

Below follows a table where is summarized the planned and realized budget for the year 2008:

	No.
	Item
	Planned
	Realized
	Difference
	Realization in %

	
	
	‘000 Lek
	‘000 Lek
	‘000 Lek
	

	1
	Personnel expenses
	
	
	
	

	
	                                                
	     42,045
	     40,100
	      1,945
	       95.4

	2
	Materials and ther gjeneral services
	
	
	
	

	
	                                                  
	     13,518
	     13,082
	        436
	       96.7

	3
	Investment
	
	
	
	

	
	                                                 
	       4,000
	       3,827
	        173
	       95,6

	
	
	
	
	
	

	
	Total: 
	      59,563
	      57,009 
	       2,554
	       95.7


The financial data data suggest a realization of 95.7 % .   
VIII.1
 Salaries and contributions to social insurance fund     
The budgeted fund for salaries of the Competition Authority was  42 045 thousand Lek, of which were expensed 40 099 thousand Lek, which represent 95,4% of the planned budget, with a pozitive difference of 1 945 thousand Lek.  The difference occurred mainly due to the vacant place of one commissioner and to ther vacancies during the second 6-months of the year.  In the implementation of this element of the budget, the Competition Authority has fully complied with the requirements of Decision of Council of Ministers No. 901, dated 19.12.2007, as amended, and Law No. 9584, dated 17.07.2006 “On salaries, remuneration, and salary structure of independent constitutional institutions and other independent institutions, created by law”.  In addition, the Authority has complied with the requirements for the disbursement of contributions to social and health insurance funds, and the taxation of the salary for each employee, in accordance with the respective directives.   
VIII.2
 Materials and other general services

Under “Materials and other expenses” the approved budget was 13 518 thousand Lek and are expensed 13 082  thousand Lek, or 96.7 %, the difference in amount being equal to 436 thousand Lek.  The difference was due to unused funds for travel, per diems, telephone communications, etc.

During the year 2008, the Authority has applied Law “On documentation and use of material and monetary values”. In procurements for small monetary value, the Authority has fully complied with the dispositions of Law No. 9643, dated 20.11.2006 “On Public Procurement”, while for purchases above the value of 400 thousand Lek, were applied tendering procedure in accordance with the apposite legal requirements.
VIII.3.
On the realization of investment plan

With regard to investments, the Authority has realized 3 827 thousand Lek out of                                                                                     a planned 4 000 thousand Lek, or 95.6% of the planned investments.  The investments consist mostly on office equipment, computer hardware and equipment, and the procurement of a new vehicle, needed to create appropriate working conditions for the staff members of the Competition Authority.

The Competition Authority has cashed in from the realizacion of the control procedures of the concentrations and the sale/purchase of the shares between various undertakings.  The collected amount was disbursed into the budget and amounted at 4.75 million Lek.

IX.
Main work objectives for the year 2009
The two main work objectives and directions for the year 2009, as established by the Competition Authority upon being coherent with the developments at counterpart competition institutions, and by taking into consideration the effects of a global economy, are (i) To increase the professionalism and expertise of the technical staff of the Competition Authority; and (ii) To enhance public awareness on the benefits of a higher competition in the market.  The fulfillment of these two objectives shall produce a substantial impact on the further consolidation of the Competition Authority in Albania.

IX.1
The consolidation of administrative capabilities                
The increase in the number of investigations, as well as the great variability of the type of investigations in different sectors requires substantial qualification of the staff of economists and lawyers engaged with the investigation procedures. Therefore, one of the main challenges of the Competition Authority for the year 2009 is the strengthening of the administratgive capability of the staff in charge with the implementation of the Competition Law and the National Policy on Competition.  In order to enable the continuous self-qualification, a core group of trainers shall be set up within the institution.                 
The Competition Authority has paid attention before, and shall continue to pay attention to the human capital investment, considering it as the main  factor to endure the increase of efficiency in its interventions against anti-competition practices.  For this reason, the Competition Authority has planned a series of training programs with experts, both in country and abroad.  In this context, during the year 2009 shall be held three staff trainings in three modules, on economic, statistical, econometric and judicial analyses, with professors of the Faculty of Economics, the Law Faculty of Tirana University, the School of Magistrature, as well as the Institute for the Training of Public Administration.                          
In close cooperation with the Organization for Security and Cooperation in Europe (OSCE), we have planned a series of trainings in Budapest, where is situated the regional center covering Albania.  The experts of the Competition Authority take an active part with the presentation of our cases and also benefit from the experience of their counterparts in Southeastern Europe, as well as from the experts from the OECD, the European Commission, the United States, etc.  Also, this year the OECD Regional Center in Budapest has selected Albania as the venue for holding a regional workshop on the theme of promotion of the culture of competition in the region, and which will produce benefits to the organizing country.  This shall be a very good occasion for all the experts of our Competition Authority to share their knowledge with their colleagues.

With the support of GTZ, during this year shall be organized a study visit at Bundeskartelampt, in Germany, with the participation of four experts of the Competition Authority.  The objective of the visit is to benefit from the best expertise in the field of the control of concentrations, cartel agreements, abuse of dominant position and human resource management.

The representatives of the Competition Authority shall participate in the seminars to be organized by the International Competition Network (ICN), UNCTAD, the Training Unit of the European Commission (TAIEX), etc.  All the materials and information accumulated from the participation in the trainings abroad, shall be re-addressed within the institution in order to enable the sharing of know-how.                                                                  
IX.2.
Market monitoring and investigation of potential anti-competition practices                              
The Competition Authority has foreseen that, in the course of the year 2009, it shall engage in a number of investigations in various sectors of the economy and their relevant markets, where there are indications of potential restrictions of competition.  The Competition Authority shall, at the same time, continue with the completion of the proceedings opened already until the final decision is made.  In its efforts to implementing the Competition Law, the Competition Authority shall carry on with monitorings and investigations in three main directions:  Abuse of dominant position in the market, prohibited agreements and control of                                                                                                                 concentrations.                  
The Competition Authority shall continue to perform the monitoring of the market conditions and the investigation of those sectors of the economy where are observed practices that cause restriction, hampering and distortion of competition, in the markets where one or more undertakings hold dominant position, such as: the hydrocarbons market, the electronic communications sector, the financial sector, the electrical energy sector, etc. 
The investigation of the anti-cartel sector shall focus on the evidencing of prohibited practices and agreements, mainly regarding the investigations that are in process, but as well as other markets that are vulnerabile and open towards anti-competition phenomena.                                              
Furthermore, during the year 2009 the Authority shall aim at making more efficient the fine leniency program, in orden to increase the interest of the business community and make it more aware on the benefits coming from the cooperation with the Competition Authority.

The assessment of concentrations and the changes in market structures after the concentration as a result of the mergers, acquisition of control, or the creation of joint ventures, shall be performed mainly in those markets where these transactions have already happened, or have a potential to occur, such as the electrical energy market (after the privatization of the Opetaror of the Distribution System); the sector of utilitary services; the sector of civil aviation (the merger Austrian Airlines-Lufthansa); the financial sector (after the privatization of INSIG),                                                                                                   and other sectors, as the case may be.
IX.3
Strengthening of competition culture and advocacy 
To date experience of the Competition Authority has demonstrated clearly that the efficiency of the activity of this institution is subjected, at a substantial degree, to the perception and reaction of all the market actors, and therefore, to the competition culture and advocacy for the Competition Law and the National Policy on Competition.  During the roundtables organized with the business community, it became clear that the local governments play an important role in the development of local markets.  For this reason, it is planned, with the support of the GTZ, to organize roundtable discussions with the Association of Municipalities in several districts of the country.               

Furthermore, in support of the promotion of the competition culture and advocacy for the Competition Law are planned to be held at the Competition Authority offices, a number of workshops and training seminars with lawyers of the courts and legal firms, as well as international  experts, with the financial support of TAIEX.                

In addition, all the primary and secondary legislation packages that have been completed shall be subject of a discussion and consultation with all the interested parties, to include the public and regulatory institutions, legal studios and representatives of the judicial system, the business community and representatives of local and central government institutions.

.                           

"The Albanian Day of Competition ".   On the occassion of the fifth year of the creartion of the Competition Authority shall be held a conference on the theme “Competition in small and informal economies”.  The Competition Authority has published a call for papers for all the people interested to present their work in this conference.  The participants include experts of the field from counterpart institutions in the Southeastern European region,  the International Competition Network, academics from Albania and other countries, who shall engage in discussions and share their thoughts on the specifics of the work in implementing the Competition Law and Policy under the conditions of small economies with a considerable degree of informality.                        

IX.4.
The consolidation of the institutional cooperation and international relations of the Competition Authority                  
During the year 2009, the Competition Authority shall continue to work on the implementation of the obligations stemming from the National Plan for the Implementation of the Stabilisation and Association Agreement and shall speed up the process of the integration at the legislation level.  As was presented in this report, we have in process of revision and drafting a number of important secondary legislation packages, which shall complete the legal framework in the field of competition and fulfill the obligations.  So, there are foreseen to be adapted a number of guidelines of the European Community and best practice,                                                                                                          that imply mainly the aspects of prohibited agreements and concentrations.

The Competition Authority shall continue the cooperation with the institutions of central administration, sector regulators, international institutions, etc., with the objective to build an effective cooperation for the protection of market competition.  Through the signing memoranda of understanding with these national and international institutions, the Competition Authority has made possible the exchange of information and expertise, which are necessary during the investigation proceedings and market research and study activities of the Authority.

With the objective of raising public awareness on the Competition Law and the National Policy on Competition, and with the support of TAEIX Program of the European Union, have been approved and shall be organized two workshops in Tirana.  Furthermore, during the year 2009, the Competition Authority shall continue to cooperate with the International Competition Network, the OECD (Regional Centre for Competition), UNCTAD and the GTZ, the counterpart institutions of the Competition Authority, etc.  The cooperation with these institutions have as objective the sharing of views, as well as the gaining of expertise.   The active participation of the staff members of the Competition Authority in these conferences, seminars, and workshops, has assisted, and shall continue to ssist trhe adoption of best international practice in the field of competition, in the daily work of the Competition Authority.
� Progress was noted in the anti-monopol aspect.  The Albanian Competition Authority has contributed to the promotion of a culture of competition by organizing business meetings, drafting and issuing documents concerning the competition policy, and by signing memoranda of understanding with various regulatory entities.  These include the Bank of Albania, the Ministry of Economy, Transport and Energy, the Telecommunications Regulatory Entity, the Association for the Protection of Consumers, the General Directorate of the Consumers, and the Agency for Public Procurement.  The culture of competition in Albania is slowly developing.  The businesses have started to give voice to their unsatisfaction with the existence of anti-competition practices.  This fact shows the increase of the public awareness on the benefits of the implementation of competition rules.  The Albanian Competition Authority has imposed fines amounting at 2% of the total annual turnover on two companies providing mobile telecommunication services because of their abuse of dominant position in the market.  In addition, the Albanian Competition Authority has imposed fines on bread producers and cement producers because of their violation of competition rules.  Also, the Albanian Competition Authority has provided recommendations regarding the telecommunications market.  Investigations have continued in the insurance market, the Authority decided to launch investigations in the energy market and started the analyses of the banking market.  The Authority assessed several decisions regarding mergers.  The Competition Law is, to a great extent, in line with Acquis Communitaire.  Nevertheless, it is recognized the need for further efforts to adopt implementing legislation in the field of competition.  (The Report on Stabilisation and Association, year 2008, pg. 30.  Source: www.mie.gov.al.)
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